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DANGEROUS SEXUAL OFFENDERS AMENDMENT BILL 2011 

Second Reading 
Resumed from 16 February.  

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [4.06 pm]: I rise to indicate that the 
opposition will indeed support this bill. Before I do, I want to make a few comments about the matter that the 
Leader of the House referred to; that is, the reason we have agreed both to treat the bill as an urgent bill and to 
deal with a bill that is not on the Business Program. That is not something that I would usually concede. I want 
to put our reasons for that on the record, as they relate to the specifics of the bill that is before us and to the 
timing and the way in which we were asked to deal with this bill. I do not want anyone to assume that this is a 
concession that we would make as a matter of course. 

Members will remember that the bill was read in last Wednesday; therefore, in dealing with it today we are 
actually dealing with it outside our usual convention of dealing with a bill a week after its introduction. This bill, 
therefore, would not usually be due to be dealt with until tomorrow. I was approached by the parliamentary 
secretary representing the Attorney General and asked whether we would give consideration to treating the bill 
as urgent. I pointed out to him that we had a certain process that we needed to go through, which involves 
consideration by our shadow cabinet and by our caucus. Caucus, in terms of timing, was easily dealt with. 
Shadow cabinet was not as easily dealt with, as a shadow cabinet meeting was scheduled for a time after the bill 
would have been considered tomorrow. I asked the parliamentary secretary to arrange a briefing for Legislative 
Council members. He arranged for that to occur yesterday, Monday, and I appreciate him doing that. In the 
interim period, the Attorney General wrote to the Leader of the Opposition—to which I will refer—a copy of 
which was provided to me by hand late on Friday as well. The letter is to Hon Eric Ripper, MLA, Leader of the 
Opposition, from Hon Christian Porter in his capacity as Attorney General. The letter itself is not dated, but a 
copy of it was delivered to my office on Thursday afternoon. It refers to the Dangerous Sexual Offenders 
Amendment Bill 2011 and, in part, states — 

My understanding is that the Opposition shares the Government’s view as to the importance of changes 
to this legislation, with the relevant spokesperson quoted in December 2010 as being of the view that 
there were “gaping holes” in the legislation. 

Given the widely acknowledged importance and urgency of the amendments and, as I understand it, the 
likely bipartisan support amongst the major parties for the changes this bill seeks to make, the 
Government has introduced this bill into the Legislative Council with a view to passage, as an urgent 
bill, through both houses in the second sitting week of February. 

I have requested that officers from the Department of the Attorney General and the Office of the 
Director of Public Prosecutions make themselves available for a briefing to your members, and I 
understand that your Council members have requested that briefing occur on Monday 21 February 
2011. I seek the Opposition’s support for the urgent passage of this bill. 

Should you have any questions regarding this matter, please do not hesitate to contact me. 

Yours sincerely 

And it is signed by Hon Christian Porter. 

There are very specific circumstances that apply to the opposition’s consent today to deal with a bill that is not 
on the Business Program. The Business Program is important to the house, because it enables members to be 
ready for debate and to consult relevant stakeholders, and to have their position sorted and to deal with their 
respective party processes, so a deviation from that process is not to be taken lightly. However, because of the 
circumstances in that we been offered a timely briefing, we have had the opportunity to put the matter to our 
caucus, and it is a bill with which we consent and, indeed, have called for urgent changes to be made to pick up 
at least one of the things that is in this bill, the opposition was in a position that it could agree to treat the bill as 
urgent and then to bring it forward outside the normal week. That is what brings us to this point.  

This bill will amend the Dangerous Sexual Offenders Act 2006. The purpose of the substantive act is to ensure 
that consideration is given to whether people who have been found guilty by the court of a serious sexual offence 
and deemed to be a serious danger to the community should, after serving their sentence, remain in detention or 
be released into the community with strict supervision provisions. The substantive act put in place a regime that 
allows the court, when provided with certain information by certain categories of people, to determine that either 
continuing detention or a supervision order ought to apply to this particular category of people. I was advised 
through the briefing that the category of people we are talking about is small, although the impact they have on 
their victims and the community is very significant. I am advised that on average about 12 people may be 
currently serving a sentence about whom the question might be asked at the time they complete their sentence, 
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and, at any one time, about another 12 in the community are under a supervision order. The court has already 
determined that those people have committed a serious offence, and it is so serious that the court has the power 
to consider keeping them in detention or putting in place a supervision order. In determining whether to exercise 
that power, the court has to have regard to reports from psychiatrists on the likelihood that the person will 
commit future offences; patterns of offending; any previous offending; whether there have been any efforts by 
the person to address the causes of their offending behaviour and whether their attempts to address the causes 
have been successful; the risk that if the person was not subject to either a continuing detention order or a 
supervision order, the person would commit a serious sexual offence; and, the need to protect members of the 
community. We are talking about an act that already deals with a very serious problem for the community.  

The bill before us today addresses in part one of the issues that has been raised about what happens if a person 
breaches a supervision order that imposes certain conditions on a person who has been released into the 
community. The current act already provides the court with certain steps that it may take; however, it does not 
foresee all the circumstances that have come to people’s attention in practice since the act came into being. I will 
touch on those specifically in a minute. For example, the supervision order may order certain terms that the court 
thinks appropriate, particularly having regard to advice to the court contained in psychiatric reports. Those terms 
may include that the person has to report to the relevant authorities—whether that is the Department of 
Corrective Services, the WA Police or anybody else—but also may restrict their behaviour, when the psychiatric 
reports have identified that there are certain triggers or certain indicators that send a signal to somebody 
observing, like a psychiatrist, that the risk of them offending is escalating. The example that was given to us in 
the briefing related to the case of an offender who has committed sex offences against children. One of the 
identifying signals that the risk is escalating may well be the collection of photos of children; that is, all of a 
sudden, the person is found to be in possession of hundreds of Target catalogues of kids’ clothing. That could be 
of itself a signal in these particular circumstances that the risk is escalating. The provisions that are before us in 
the bill go to the powers that the court has to deal with those circumstances once they are brought to the court’s 
attention.  

The legislation before us does three things in particular. In respect to the contravention of supervision orders, the 
bill gives the court the power, which it does not currently have, to deal with an application for a warrant. 
Currently, the provisions say that the court can take that step only if it is found that the person is a flight risk; 
that is, there is a possibility that this person is going to leave the jurisdiction of the state. The court has no 
capacity to hold or detain that person or to take any other option in respect of their supervision order between 
when the breach is first notified and the matter first appears before the Supreme Court and when the Supreme 
Court finally deals with that matter. That period of time can be a matter of weeks, but the court has no capacity, 
unless there is an argument put before it that the person constitutes a flight risk, to do anything about the risk in 
that intervening period. That is of serious concern, and the bill that is before us addresses that.  

Under the act the Supreme Court can detain a person, amend the order or do nothing, and it can punish the 
person for that breach for up to two years. The importance of dealing with this quickly is on several levels. 
Firstly, if there is an obvious risk to community, we want that dealt with quickly. Secondly, we were also 
advised that the advice from the psychiatrist is that it is important to send a swift message to stop that escalating 
behaviour. For example, we were talking about the example of collecting children’s clothing catalogues, and it is 
important to send a swift message and impose a swift consequence to that to cut that escalating pattern.  

The second area that the bill before us amends is in the definition of committing a serious sexual offence. The 
bill before us contains a provision for the definition of “commit a serious sexual offence” that reads — 

… includes to do an act or make an omission outside this State or outside Australia that, if it were done 
or made in this State, would constitute a serious sexual offence;  

This is a matter that I think the Director of Public Prosecutions wanted to pursue. Obviously, our jurisdiction is 
limited to Western Australia, but in the case of risks to children, we would not want to be in a position whereby, 
on the basis of the evidence that is before the court, the defendant can say that there is evidence about what they 
may or may not do to children in Western Australia but there is no evidence of what they may or may not do to 
children in South Australia or indeed overseas. We ought to be able to deal with that question as well. There has 
been much social research on the trafficking of children, on some of the things that happen particularly in South-
East Asia, but also how people who participate in paedophile rings can do so outside state borders. It is 
important, given the nature of these offences, that despite the fact that it is outside our jurisdiction and that 
normally our laws do not go to such matters, we also provide the court with the capacity to take that into 
account.  

The third area relating to the amendments before us goes to the protection offered to people who must act under 
the provisions of this act. That includes people like psychiatrists and officers from the Department of Corrective 
Services. The liability provisions that protect them, for example, under the parole legislation, were not 
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incorporated in the 2006 act, but the amendments in the bill seek to correct that. I am advised there is one further 
minor amendment that will ensure the definition of “chief executive officer” will cover two departments.  

This is an important piece of legislation because it deals with very serious crimes. As I said at the outset, it 
relates to a very small group of people but the impact on the victims, the victims’ families and the rest of the 
community is substantial. These provisions need to be incorporated into the substantive act so that the court has 
all the powers it needs to deal with these people in the event that they breach a supervision order. With those 
comments, we will be supporting the legislation. We see no need to go into committee. We have no 
amendments.  

HON GIZ WATSON (North Metropolitan) [4.22 pm]: In a similar way to the comments made by the Leader 
of the Opposition, the Greens (WA) have agreed to debate the Dangerous Sexual Offenders Amendment Bill 
2011 at short notice given the case made for urgency. I thank the Attorney General for providing a briefing last 
Friday on this bill. It is a very serious area and one that requires close consideration. The Greens will be 
supporting the bill. We accept the need for these amendments to the Dangerous Sexual Offenders Act 2006. It is 
worth noting that the Greens actually opposed the passage of the original bill in 2006. We had some serious 
concerns about indefinite imprisonment. Those concerns remain. The Dangerous Sexual Offenders Act 2006 
seems to have been operating fairly in Western Australia. It was pointed out that roughly 30 offenders would be 
impacted by this legislation. It is worth noting of course that unfortunately in this area of offending there are a 
significant number of people who do not ever get prosecuted. This bill does not address that; this bill addresses 
those who have offended and are under supervision orders. It is a continuing challenge to prevent people 
offending in the first place and also to ensure the adequate investigation and prosecution of offenders. 
Unfortunately, a lot of these offences continue to be either unreported or not result in a successful prosecution.  

This bill makes changes to the Dangerous Sexual Offenders Act 2006. It proposes to address four issues that 
were raised about the administration of the act. A case has been made that these amendments need urgent 
attention—that is, firstly, the definition of “community”; secondly, to create a new offence for breaching a 
supervision order; thirdly, the power to issue a warrant for breaching a supervision order; and fourthly, the 
question of professional indemnity for persons administering the act. It is also worth noting, as we are dealing 
with this bill as a matter of urgency today, that a broader review of the act is currently underway. I understand it 
is intended that it be completed some time later this year. I must say that before the briefing I thought it might be 
all right to wait and do the whole thing at one time if that were possible, but I have accepted the argument for 
urgency. I do not know whether the parliamentary secretary can provide any information about the time line for 
that review. I do not know whether he has an update.  

Hon Michael Mischin: I do not know but I will find out for the member.  

Hon GIZ WATSON: Thank you. 

When the original legislation was introduced five years ago, we opposed the bill because of our difficulty with 
the concept of indefinite detention. Obviously, we are concerned that community safety takes a very high 
priority, but similarly we also concerned that someone can be detained indefinitely beyond the time the court has 
imposed by way of penalty. We argue that in almost all cases, unless a clear exception can be made, once an 
offender has done his or her term, the person should be released and assisted to reintegrate into the community. 
However, we recognise that this needs to be balanced with considerations of community safety. Our position is 
that prison should be the option of last resort, and this should only be overturned in exceptional circumstances 
such as circumstances in which it can be demonstrated that there is a serious danger to the community and a 
likely threat of committing a further serious offence.  

It was interesting to read the research into recidivism rates. The research is quite a contentious area. In the last 
day or so that I have had a chance to look at the research, it is fairly varied from saying the rate of recidivism in 
these sorts of offences is really high to it being down to around eight to 10 per cent. Those are the considerations 
that will be taken into account when making a decision about whether indefinite detention is still required or a 
supervision order has to be made. It is a vexed question because we are making a prediction or an assessment of 
the risk of reoffending.  

I was also concerned that the safeguards against the abuse of preventive detention may not be sufficient. Such 
safeguards include that any determinations and orders have to be made by the Supreme Court. Again, after 
having the opportunity to be briefed, I feel more reassured that those safeguards are operating effectively. The 
Supreme Court has to review the continuing detention of offenders every 12 months. Currently, around 
30 people are affected by this act—that is, 12 offenders under supervision orders and 12 prisoners under a 
detention order—because they need to remain in custody until they no longer pose a threat to the community. As 
I have stated, the orders are reviewed regularly by the Supreme Court.  
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I support the proposed change to the definition of “community”. It clearly should not matter in which part of the 
world a sex offender poses a threat to children. If we can put in place in Western Australia legislation that also 
seeks to protect other communities in the world, we would clearly support that. The fact that Australians are 
going overseas and committing crimes against children in other countries is appalling, and we will clearly 
support any legislation that will help reduce that offending. I am mindful of a comparison with some legislation 
that passed through this place during the term of the previous government with regard to female genital 
mutilation. That legislation includes a provision that if a person takes a child overseas knowing that that child 
will be subject to the offence of female genital mutilation, that will also be an offence in Western Australia. This 
legislation is a similar attempt to try to impact on what is taking place in other jurisdictions.  

Debate interrupted, pursuant to temporary orders.  

[Continued on page 765.] 
 


